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PRE-ISRAELITE LAWS IN THE BOOK OF THE COVENANT 

By Leroy Waterman 
University of Michigan 

If Israel was the recipient of any ready-made legislation, and it 
will probably be granted that this idea lies at the bottom of Israel's 
most consistent and uniform tradition, the Book of the Covenant 
will doubtless be allowed precedence as a repository that ought to be 
searched for such material. By the witness of tradition, by its posi- 
tion in the documentary analysis, and by the stage of social develop- 
ment it reflects, the Covenant Code presupposes the earliest 
considerable collection of laws in Israel. 

Once having laid aside Moses' heavy responsibility for all law in 
Israel, and with the method of Israel's "conquest" of Canaan fairly 
well defined as a gradual process of infiltration and amalgamation 
with older Canaanitish stock, there are legitimate grounds for expect- 
ing pre-Israelite laws in Israel even as pre-Semitic law is found in the 
Amorite code of Babylonia. The Canaanite city communities had 
at least some of the same needs for laws as the Sumerian city states, 
and whether we attribute to the former as much legal originality as 
the older Sumerians possessed or not, the Canaanites were, at any 
rate, in more or less direct contact with a manifestly superior civiliza- 
tion of the same race that was famous for its legal system. The law 
code of Babylonia was moreover fairly accessible to the Canaanites, 
since they used the language of Babylonia for the purposes of interna- 
tional diplomacy at least for a considerable time before Israel entered 
Canaan. That the Hebrews as a nomadic horde could have learned 
agriculture of the rural Canaanites and have gotten control of the 
walled towns, without being able to reduce them by force, and yet 
have failed to incorporate a considerable body of Canaanitish law, 
can scarcely be maintained without making the Canaanites, or the 
Israelites, or both, utterly lawless peoples, a very improbable 
assumption. 

It is, however, now generally conceded that all the feasts of 
Israel except the Passover were originally a part of the religion of 
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Canaan, and the prescriptions regarding their observance make up 
a group of laws that we have a right, therefore, to regard as basically 
pre-Israelitish; but having made such a beginning, what should have 
given Israel immunity from further legal borrowing in both town and 
country life ? Indeed, unless some definite cause of immunity can 
be discovered, we would seem to be forced to conclude that Canaan- 
itish legal influence must have extended much farther, even though 
we are no longer in a position to identify it. No such cause of 
immunity is forthcoming. Archaeology, that might be expected to 
furnish data on this point, knows no cultural break between Canaan- 
itish and Israelitish civilization. 

Whether the Book of the Covenant contains pre-Israelite laws or 
not, slightly less than half of it consists of materials that can, I 
believe, be shown to be as late as the Divided Monarchy, in their 
present grouping. It will be advisable to consider this assignment 
of laws, in order properly to delimit the subject in hand. 

I shall venture to assume, first, that the decalogue arrangement 
of the Book of the Covenant is a demonstrable fact, in spite of some 
opinions to the contrary (R. Smend, B. Eerdmans). For the "Judg- 
ments " (Exod. 21 : 1 — 22 : 20) it is explicit without any rearrangement. 
There are five decalogues (cf. Kent's Laws). The three passages that 
will not fit the decalogue principle (21:17, 22-25; 22:2, 3a) are 
patently glosses, epexegetical of the topic of the laws they follow. 
It is true the first half of the fifth decalogue has to be supplied from 
Deut. 22 : 13-27. The virtual identity of Deut. 22 : 28, 29 with Exod. 
22:16 makes this restoration as near a demonstration as could be 
expected (cf. Paton, JBL, XII, 79 ff.). It is worthy of note also 
that the above-mentioned glosses supply five laws and so make in 
number five decalogues as they stand in Exodus. This would seem 
to show that there was a consistent tradition that the Judgments 
consisted of five decalogues, so that the addition of five laws is 
accompanied by the omission of a pentad of regular laws. The only 
other law in the group that shows itself inconsistent with the deca- 
logue principle is the last one, on apostasy (Exod. 22:20). This is 
in the nature of an appendix and is most naturally explained as a 
displacement of an earlier law. In any case, its incongruity is not 
sufficient to throw doubt on the decalogue structure. The " Precepts " 
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(Exod. 20:23-26; 22:21—23:26), while not strictly laws, can be 
arranged similarly into four decalogues. There are only three laws 
lacking, and these can be supplied with reasonable certainty from 
Deut. 22:2, 3, 6, 7. There is only one duplicate, Exod. 22:21 equals 
23:9, and no glosses, but these decalogues cannot be established 
without rearrangement. This regrouping, however, does not break 
the inner structure of the decalogues except in the first, where Exod. 
23 : 5 precedes Exod. 23 : 1 , but it is here that three laws have fallen out- 

Secondly, the pentad structure of the decalogues is a fundamental 
mark of the primitive decalogues and points to their oral codification. 
Its absence in a given case implies either a later external imitation, 
at a time when, owing to a long period of the written word, the pentad 
form had been lost sight of, or it may indicate later substitutions 
and transpositions that have obliterated the pentad structure. 

The so-called J decalogue will illustrate. This is probably meant 
to be a true decalogue, in spite of Kittel's objection (The Scientific 
Study of the Bible, pp. 38, 39) that it contains twelve instead of ten 
"words." The existence of the prophetic decalogue in Exod. 20 can, 
on the same basis, be denied by making the number of items eleven 
instead of ten. The pentad structure in J is not discernible, although 
this should theoretically be one of the earliest examples. What is 
more, an early date for the group in its present form is rendered 
improbable by the presence of its first two commands, (1) "Thou 
shalt worship no other gods," etc. (Exod. 34:14), and (2) "Thou 
shalt make thee no molten gods" (Exod. 34:17). The first is logi- 
cally the expression of the triumph of Elisha over the house of Ahab 
in 841 b.c. The second is a good century later still, since our first 
open disapproval of images is voiced by Hosea. 

This decalogue is found repeated in substance in E as a part of 
the Precepts, but it is so broken up that it can only be identified with 
the help of the J decalogue. It is to be observed, however, that 
when it is used it breaks up not into ten "words" but twelve. Now 
since this division is necessary to make up the decalogues of the Pre- 
cepts, they can hardly have been formulated till after the date of the 
first two items in the J and E decalogues, i.e., until the time of the 
E writer. Now by removing these two latest laws of the J decalogue 
and following the redivision of what remains as suggested in E, it 
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becomes possible to restore a decalogue that will have the pentad 
arrangement. That is, the J decalogue will now consist of a calendar 
of five feasts and five prescriptions applying to the observance of 
feasts, viz., first pentad: (1) unleavened bread (Exod. 34:18); (2) 
seventh day of rest (V. 21); (3) first-fruits (v. 22a); (4) harvest 
(v. 226); (5) passover (v. 256) ; second pentad: (1) first-fruits (v. 26); 
(2) first-born of cattle (w. 19-20a) ; (3) first-born of men (v. 206) ; (4) 
restriction concerning sacrificial blood (v. 25) ; (5) restriction regard- 
ing the boiling of a kid (v. 266). The one festival that is not clear, 
as such, is the seventh rest day, which is here strictly a holiday. 
This is most naturally accounted for as due to an extension of the 
religious disapproval seen in Isa. 1 : 13. 

The original J decalogue was thus centered in ritualistic observ- 
ances, the majority of which took place at a sanctuary. It is such a 
feast calendar as would naturally grow up at a sanctuary and it is 
definitely agricultural in character. The J form, on the whole, shows 
more marks of originality and more concreteness of locality, e.g., 
v. 26a, "The best of thy first-fruits thou shalt bring to the house of 
Yahweh." This reference occurring in the J document points most 
naturally to Jerusalem as the source of the group, and as originating 
there not earlier than the time of Solomon. 

If now the Precepts were originally earlier than the first two 
commands of the J decalogue, and if these two were added later, we 
should expect this to disrupt the decalogues of the Precepts, or to 
cause a combining of two items in two instances as in J; but there is 
no trace of such a process. The date of the group as a whole, there- 
fore, seems to be conditioned by its first two laws. 

We may turn now to the Judgments of the Book of the Covenant. 
These are true laws with definite penalties for infringement, consisting 
of fines and retaliation. They are occupied with civil and criminal 
cases and are conspicuous in their present setting by the entire 
absence of any ritual or religious enactments. They contain nothing 
that has to do with a religious covenant. Their provisions represent 
the simplest forms of settled community life and are practically all 
concerned with agriculture and the social lif e that goes with it. With 
very few exceptions they are occupied with the rights of property. 
By their content they are recognized as containing the most primitive 
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laws in the Old Testament. In form they show that they grew out 
of the legal processes and precedents of case law, and in this respect 
they are like the laws of the Hammurabi Code, all being cast in the 
form of the third person singular: summa awilum, "if a man do thus 
and so." Being of such a nature and based on agriculture, the first 
explicit thing we can say about them is that they are Palestinian in 
their present form, i.e., either developed or taken on by Israel after 
its entrance into Canaan. 

Our first clue to Moses' connection with the Book of the Cove- 
nant, and hence with this group, is to be found in Exod. 24 : 7. The 
tradition does not maintain that Moses wrote the book. The most 
it claims is that he read from it, and that, too, in a form that shows 
even this relation to be secondary. The idea of the Book o/ the 
Covenant, therefore, has been transferred to Moses from some other 
source either before or after his time. In seeking to recover the true 
setting of this tradition, it will be useful, first of all, to note the 
conditions that it calls for. These a,re the establishing of a religious 
covenant in a settled agricultural community, which was also made the 
occasion of -accepting a group of laws, ready-made for governing 
the life of the community. The covenant is purely religious, while 
the laws are exclusively secular, and yet the latter must be regarded 
as the laws of the covenant. The difficulty of finding an occasion 
for the rise of the conception in Palestine if Moses precedes is obvious. 
That is, the need for a religious covenant is then not clear, and why 
secular laws and none others should be associated with it is equally 
difficult to construe. Ritualistic laws are to be expected first, if not 
to the exclusion of others, If the tradition of the Book of the 
Covenant be genuine, failure to observe the foregoing conditions can 
only lead the investigator astray at this point. 

If the Book of the Covenant idea precedes Moses, the conditions 
are easier, although by no means simple. The proposal to shift the 
Joshua tradition so that it should precede rather than follow Moses, 
first stated by Eduard Meyer {Die Israelites, und ihre Nachbar- 
stamme), has more recently received such elaboration and support 
(cf. Luckenbill, AJTh, XX, 24 ff.; J. M. Powis Smith, AJSL, 
XXXII, 81 ff.; AJSL, XXXV, 1 ff.; T. J. Meek, AJTh, XXIV, 
209 ff.) that one may say it has clearly passed beyond the stage of 
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mere conjecture, if it has not become an accepted hypothesis. Meyer, 
in making his reconstruction, has naturally emphasized its effect 
upon Moses' relation to the "Bundesbuch" (op. cit., p. 550 f.), but 
without applying his position to the laws in detail. His inclination 
to find the original basis of the "Bundesbuch" in the "curses" of 
Deut. 27:15-26 is unconvincing. In the first place, there are only 
eleven curses that have any right to be called genuine. Nine of these 
are paralleled in Hammurabi, and six in the Covenant Code. Only 
one instance, viz., verse 18 (misleading the blind) is without parallel 
(cf. Driver's Deuteronomy, ICC, p. 299). None of the curses show 
themselves to be more primitive in form than the corresponding 
parallels, indeed the one which Meyer particularly emphasizes as 
distinctive (v. 15, the secret worship of images) is manifestly later 
than* any of its parallels and clearly represents the "bootlegger" 
stage of the particular form of prohibition. 

What will be the effect of applying the priority of Joshua to the 
basic presuppositions of the Book of the Covenant ? Are there any 
Israelite traditions of this sort known that are associated with settled 
life in Canaan? It turns out that there are at least four. The 
passages involved are Gen. 33:18 — 34:31, Josh. 8:24, and Judges, 
chapters 8 and 9. The first records the visit of Jacob and his family 
to the town of Shechem at the foot of Mount Gerizim and their 
covenant with the sons of Shechem, which involves intermarriage. 
The tradition thus represents the amalgamation of Israelite and 
Shechemite clans by a covenant. The section in Judges records the 
marriage of Gideon with a woman of Shechem, that involves the 
wider clan groups in a covenant relation, and brings out the fact that 
the god of Shechem was known as the god of the covenant, with 
whom the Israelites entered into covenant relations as a matter of 
course when they covenanted with his worshipers. Josh. 8:30 ff. 
tells how Joshua set up on Mount Gerizim (Ebal in the traditional 
text) the high place of Shechem, an altar of unhewn stones, plastered 
them with plaster, and wrote upon the surface thus prepared the 
words of certain laws, the laws themselves not being stated; and he 
further performed a ceremony there which involved the establish- 
ment of a religious covenant. In Joshua, chapter 24, Joshua also 
establishes at Shechem a religious covenant and sets up statutes and 
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judgments as a part of the covenant relation, none of the laws being 
stated. 

It will be seen that these seemingly disconnected accounts all 
deal with a single locality, the town of Shechem, and that they are 
all occupied with a religious covenant. Two of them involve clan 
amalgamation and two specifically deal with the acceptance of laws. 
The points that are not fully clear are the time relations, first as 
between the traditions themselves, and secondly as to their common 
relation to the Sinai tradition. It is worth noting, perhaps, that the 
first is now placed before the Mosaic era, but all are connected with 
the settlement of Canaan and its dominance by Israel. It is to be 
observed that the only one of these incidents that openly professes 
to be definitely post-Mosaic has elements that were evidently not 
clearly understood by the writer who put them in their present form, 
since they are incongruous with the situation as now represented. 
I refer to the blessing and the curse in Joshua, chapter 8, as well as 
to Moses' prescription in Deuteronomy, chapter 27. Both of these 
references fail to prescribe how these rites may be carried out so as 
to conform to the idea. In Deuteronomy, Moses seems to provide 
to have half of the tribes blessed and the other half cursed. The 
Deuteronomic redacter of Joshua, chapter 8, tries to correct the 
impression of Deuteronomy by assuring us that the purpose of 
the entire ceremony is to bless all of Israel; but when he endeavors to 
sketch the scene, he finally has half of the people face the place of 
blessing and the other half the place of cursing, which is scarcely an 
improvement. 

Moses' selection of Mount Gerizim is likewise incongruous with 
his position on the east side of Jordan. Gerizim is not the most 
conspicuous mountain of the central range from the hills of Moab, 
and even if it were, the proclamation of a law from the top of a moun- 
tain is not a particularly forceful way of giving it validity in a land. 
Indeed, if it is very high, it suggests remoteness from the haunts of 
men where it should be made effective. There is nothing which 
lends appropriateness to Moses' choice. The only appropriate 
reason for choosing Gerizim would be that it implied a sanctuary 
there. This it possessed, indeed, but it belonged to another god in 
the days of Moses and Joshua. Mount Gerizim never plays any 
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subsequent r61e of note in the history of the kingdom of Israel. The 
present setting of the tradition cannot, therefore, be original and is 
only an imperfect adaptation of older material. The relation of 
Moses to it is artificial and forced and accordingly its present chrono- 
logical relations are to be regarded as unhistorical. 

In Joshua, chapter 24, Joshua's summons to Israel to come to 
Shechem where a covenant is made and laws are also given, is without 
antecedent or consequent, the laws themselves having been dis- 
associated from the tradition. The result is a seeming duplication of 
covenants and laws at Shechem. In this particular case it is note- 
worthy that Joshua acts independently of Moses. 

May then the Judgments as the basis of the Book of the Covenant 
have originally constituted the statutes and ordinances set up 
independently of Moses at Shechem and attributed to Joshua in 
Joshua, chapter 24? No writer, as far as I am aware, in dealing 
with this problem has ventured this solution in exactly this form for 
one very obvious reason, as stated by Meyer (op. tit., p. 553), viz., 
owing to the entire lack of religious or ritualistic laws of any kind in 
that group. This objection holds good, however, only on the ground 
that the Joshua element is primary in the tradition. The traditions 
themselves render this improbable. Judges, chapter 1, leaves no 
room for him as an outstanding leader of the tribes and naturally 
reduces his possible clan leadership to the importance of one of the 
minor judges. The Gerizim incident is as incongruous for Joshua as 
it is for Moses. It requires Joshua to lead up the entire people, 
including the women and children, into the still unconquered hill 
country of Canaan, in order to set up the altar and write upon it the 
law and then return to the Jordan valley, leaving the altar and the 
copy of the law in the hands of the hostile natives. The ostensible 
purpose of the service was avowedly to commit the people to the 
keeping of the law in Canaan, its actual result is the forsaking of the 
law they have covenanted to keep, and its abandonment to 
the enemy. The incident also overlooks the fact that there was a 
Canaanitish shrine there before Israel's arrival on the scene (cf. 
Gen. 12:6; Judg. 9:4, 6). 

In Joshua, chapter 24, Joshua sets up a great stone, i.e., a maggeba; 
but according to Gen. 33 : 20 the clans of Israel set up such a maggeba 
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(nsS'J iristead of FQTE) much earlier as a witness, when the clans 
of Israel and Shechem agreed to intermarry. Joshua also establishes 
a religious covenant at Shechem, but by putting together' Judg. 8 : 33 
with its "Baal-berith," and Gen. 33:20, with its " El-Elohe-Israel, " 
we see the Baal of Shechem recognized as the god of Israel, i.e., we 
have the establishment of a religious covenant at Shechem between 
Israelites and Shechemites much earlier. Moreover, Joshua's per- 
formance of this covenant is without concrete motive or result. 
Joshua thus only duplicates in a more or less artificial manner what 
is already accomplished earlier in a much more concrete setting. 

Now when the two peoples agreed together by a solemn religious 
covenant, that was the appropriate moment, if the Shechemites had 
any civil and criminal laws, to make these also a part of the covenant, 
and there and then to declare the blessing and the curse that would 
follow their observance or disregard. If they had such laws and, 
particularly, if for the purpose of lending them greater effectiveness 
for themselves they had already inscribed them upon the sides of 
the altar of their chief sanctuary, a religious covenant with Israel 
would scarcely have been possible without including the laws as well. 
Once this had taken place, such laws would thereafter be properly 
designated, particularly by the Israelites, as the laws of the covenant, 
and if they were considerable enough in number, they would establish 
the idea of a book of the covenant. The Judgments admirably meet 
the requirements of such a setting. They keep well within the circle 
of the simple agricultural life centering in a village such as Shechem. 
A comparison of the grouping and nature of these laws in detail with 
the Hammurabi Code will have a further bearing upon the probability 
of such a code arising in Canaan, prior to Israel's entering the land. 

There are five decalogues with clearly defined pentads in each. 
The first decalogue (Exod. 21:2-11) covers the rights of property in 
persons, or, more specifically, the hostage for debt (cf. Johns, The 
Relation between the Laws of Babylonia and the Laws of the Hebrew 
Peoples, pp. 41 f.). The first pentad deals with males, the second 
with females. (1) "If thou buy a Hebrew slave, six years he shall 
serve; and in the seventh he shall go out free for nothing." This 
law is covered in principle and usage by the Code of Hammurabi, 
paragraph 117 : " If a man be in debt and sell his wife, son or daughter 
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.... for three years they shall work in the house of their purchaser 
.... in the fourth year they shall be given their freedom." The 
rest of the first pentad are all special cases under (1) and have no 
parallels in Hammurabi: (2) If single, he is to go out single; (3) if 
married, his wife goes out with him; (4) if given a wife by his master, 
his wife and children remain' his master's; (5) voluntary enslavement 
for life. The second pentad is constituted similarly: (6) "If a man 
sells his daughter to be a maidservant, she shall not go out as the 
menservants do." This law is also covered by H. 117. The remain- 
ing laws of this pentad are only special cases under (6) and are like- 
wise without Hammurabi parallels : (7) If she please not her master, 
etc. ; (8) if he espouse her to his son, etc. ; (9) if he take him another 
wife, etc. ; (10) if he do not these three things unto her, then she shall 
go out for nothing without money. 

The first law in each pentad, taken together, covers the cases of 
male and female hostages for debt, which is provided for in H. 117. 
The Hebrew in its first law considers the hostage from the standpoint 
of the buyer rather then the seller. The Hammurabi Code differs 
in application from the first Hebrew pentad in the length of the period 
of service, three years in Babylonia as against six years in Canaan. 
Yet in this the only essential divergence, it is now conceded that the 
Hebrews retained a memory of the Babylonian usage (cf . Exod. 21 : 26 
and Deut. 15:12-18). Whatever the hire of a hireling may be, as 
Johns remarks (op. cit., p. 43), six is the double of three and nothing 
else; and nowhere in the Semitic field is such a three-year provision 
found except in Babylonia. The Hammurabi Code differs from the 
second pentad regarding the release of the female servant. The 
Hebrew law is a positive modification that, in the presence of 
the Babylonian counterpart, seems to be conscious of the change. The 
divergence is to be noted as a direct weakening of the Hammurabi law. 
In Babylonia the woman stood on the same plane as the man in this 
respect. In Palestine she at once became subject to concubinage and 
her person could not be protected in working off a debt. This is a 
modification in the direction we should expect. There was no strong 
central government in Canaan and no benevolent ruler to see to it that 
"the strong did not oppress the weak and that righteousness pre- 
vailed." The law is weakened, therefore, by the absence of any 
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external authority that could control the human passions. The basic 
laws of this decalogue do thus differ from the Hammurabi Code; but 
the points of identity, nevertheless, both of specific provisions, method 
of procedure, and general scope, outweigh the differences, and the 
variations are naturally accounted for by the difference in civilization. 
When we consider that more than a millennium intervened between 
the promulgation of the Hammurabi Code and the emergence of the 
Hebrew laws, that the Code itself was published in another dialect, 
that there is no reason to suppose the Hammurabi Code was ever 
proclaimed in Syria as the law of the land or formally adopted in 
Palestine, in a word, that the probable method of transplanting the 
Code was orally through actual usage in trade and commerce, dif- 
ferences were to be expected even more than appear. The conclusion 
seems warranted that this first decalogue was built up orally from its 
two basic provisions, until there were four under each, while the two 
primary laws find their fountainhead in H. 117, so that the complete 
decalogue may be regarded as a Canaanite adaptation and application 
of H. 117. The tenor of the provisions is in accord with the Babylon- 
ian code, but varies as influenced by local usage, first as to time, 
secondly as to the sexual relation of the female. 

The second decalogue (Exod. 21 : 12-27) has as its theme offenses 
against the person. The first pentad deals with capital offenses, the 
second with minor offenses. (1) " If a man strike a man so that he 
die, the manslayer shall be put to death." This law is very loosely 
drawn, but the case is covered by H. 206-7 : " If a man strike another 
man in a quarrel and wound him, he shall swear: 'I struck him with- 
out intent' and he shall be responsible for the physician. (207) If he 
die as a result of the stroke, he shall swear as above and if he be a 
man he shall pay one half mana of silver." Hammurabi, with true 
discrimination, allows for the intent and provides for a penalty even 
where death was proved accidental. The Hebrew provides for the 
latter under (2) : " If a man he not in wait, " etc., and for the former 
under (3) : " If a man come presumptuously on his neighbor to slay 
him .... he shall die." Thus (2) and (3) are special cases under 
(1). (4) "He that smiteth his father or mother shall surely be put 
to death." H. 195 treats the same case, but the penalty. differs. 
It is not regarded as a capital offense : " They shall cut off his fingers.'' 
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The Hebrew law is more savage and summary. The Babylonian 
code provides for other crimes against parents that might lead to 
disinheritance, but not without the sanction of the courts (cf. H. 
168, 169). (5) Man-stealing and -selling: This is parallelled by H. 
14: "If a man steal a man's son who is a minor, he shall be put to 
death." This covers the most probable case of man-stealing. 

The second pentad deals with minor offenses, first between equals, 
and secondly toward inferiors. (1) 'If two men contend and one is 
injured but recovers, the other must pay for his time till he recovers.' 
This is also covered by H. 206, with the difference that " being 
responsible for the physician " takes the place of payment for loss of 
time. Physicians were scarce in Palestine. (2) 'An owner who 
smites his slave, causing immediate death, must be punished,' neither 
the method nor penalty being stated. This is a minor offense because 
it involves slaves. The Hammurabi Code does not legislate on 
this point, but leaves it to the owner's self-interest. The Hebrew, 
therefore, attempts definitely to go beyond the Hammurabi Code at 
this point, but the law is little more than a protest, and is the only 
case where a penalty is not stated. (3) "If the slave survive a day 
or two there is no penalty, for it is his own loss." There is no parallel 
in Hammurabi, but it falls back on the Babylonian principle of self- 
interest. Maiming of a slave by the owner, causing loss of eye or 
tooth, (4) and (5), is made the basis for the slave's freedom. Thus 
(3), (4), and (5) are modifications of (2). This decalogue is built up 
on two principles. It starts with the same Hammurabi basis in both 
pentads (H. 206-7), allows these cases to determine the categories 
of capital and minor offenses, and then aligns with these laws others 
that carry a similar penalty. 

The third decalogue (Exod. 21 : 28 — 22 : 5) has as its topic injuries 
involving domestic animals. The first pentad deals with injuries to 
persons by such animals. (1) 'If an ox gore a person to death, it is 
to be stoned and its flesh not eaten, but its owner shall be quit.' 
The same case is dealt with in H. 250: "If a bull when passing 
through the street, gore a man and bring about his death this case 
has no penalty." The owner suffers no personal restraint in either 
case, but the Hebrew brings about the loss of the ox because it insists 
on applying the cruder clan custom of blood revenge to a domestic 
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animal. (2) 'If the ox were wont to gore and his owner knew it and 
yet did not keep him in, with the result that he kills a person, the ox 
shall be stoned and the owner put to death.' This is a special case 
under (1), but in this instance there is a special case provided for in 
the Hammurabi Code and covered in almost identical language in 
H. 251. It varies only in the finer distinction expressed in the clause 
"If he have not protected his horns," and in the penalty, which 
consists of one-half mana of silver. Hammurabi shows a finer sense 
of justice by omitting the senseless stoning of the dumb brute and in 
distinguishing between negligence and wilful intent to kill. (3) 'If 
a ransom is fixed for the owner he shall pay as determined.' This 
law is a modification of H. 251, the difference being that the relatives 
of the deceased determine whether a fine will be accepted. In 
Babylonia the government was strong enough to determine that 
beforehand. That is, the Hebrew law shows a weakening in the 
direction of private justice, as we should expect in Palestine. (4) 
'Whether a boy or girl be gored, the foregoing law applies.' This is 
another special case under H. 251. It differs from Hammurabi only 
by the addition of "girl." (5) 'If a male or female servant be gored, 
a fine of thirty shekels shall be paid the master and the ox stoned.' 
This comes under (1), but is also treated similarly in H. 252: "If it 
be the servant of a man he shall pay one third mana of silver." 

The second pentad treats of injuries to domestic animals. (6) 
'If a man leave an open pit and the ox or ass of another fall therein, 
the owner of the pit shall restore its money value and keep the 
carcass.' This case is covered in principle by H. 245 : " If a man hire 
an ox and cause its death by neglect or abuse, he shall restore an ox 
of equal value to the owner." There seems to have been no such 
development of the rental of animals in Canaan as in Babylonia, but 
the Hebrew provision may be regarded as the Canaanite adaptation 
of this law. (7) 'If one's ox hurt another's, so that it die, they shall 
sell the live ox and divide the money and the carcass.' The same 
principle of responsibility applies in this case, the nature of the case 
naturally reducing it in extent. (8) 'If one knew his ox were wont to 
gore and kept him not in, he must pay ox for ox and may keep the 
carcass.' This law falls back directly upon H. 245 and differs only in 
the 1 disposal of the dead animal. (9) 'Sheep- or ox-stealing and killing 
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or selling the same requires a restoration of four- or five-fold, or the 
thief may be sold to pay the fine.' This is covered by H. 8: "If a 
man steal ox or sheep, ass or pig or goat, if it be from a god or a palace, 
he shall restore thirty fold ; if it be from a freeman, he shall render 
ten fold. If the thief have nothing wherewith to pay he shall be put 
to death." (10) 'If the stolen property be found in his hand alive, 
he shall pay twice its value.' This is a special case under (9) and has 
no Hammurabi parallel. To summarize, in this decalogue the first 
pentad is built up by special cases under its first member and rests 
upon H. 250-52, which in turn stand in a like relation to each other. 
The second pentad is suggested by contrast with the first and groups 
around H. 245 and H. 8 as normative principles. 

Responsibility for property loss covers the fourth decalogue 
(Exod. 22:5-15). The first pentad is occupied with crop damage 
and loss of property on deposit. (1) 'If a man pasture his beast in 
the field or vineyard of another, of the best of his own shall he make 
restitution.' This corresponds to H. 57: "If a shepherd have not 
come to an agreement with the owner of a field to pasture his sheep 
on the grass and if he pasture his sheep on the field without the 
owner's consent, the owner of the field shall harvest his field and the 
shepherd shall give twenty gur of grain per ten gan to the owner." 
(2) 'If fire damage a grain field, he that kindled the fire shall make 
restitution.' The same principle is covered by H. 53: "If a man 
neglect to strengthen his dyke .... and a break be made in his 
dyke and water carry away the farm land, the man in whose dyke 
the break has been made shall restore the grain he has damaged." 
Both laws provide restitution in kind for crops or fields damaged by 
negligence. In Palestine the chief danger was from fire, in Babylonia 
it was from flood. (3) 'If a man deposit money or stuff with another, 
and it be stolen out of the man's house, if the thief be found he shall 
pay double.' This corresponds to H. 125: "If a man give anything 
on deposit and at the place of deposit either by burglary or pillage he 
suffer loss in common with the owner of the house, the owner of the 
house who has been negligent and has lost what has been given him 
on deposit, shall make good (the loss) and restore it to the owner of 
the goods. The owner shall institute a search for what has been lost 
and take it from the thief." (4) 'If the thief be not found, then the 
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depositee shall clear himself of theft by an oath before God.' This 
is a special case under (3). (5) 'In case of alleged breach of trust 
regarding property on deposit, both parties shall come before God; 
whom God condemns shall pay double.' This law completes the 
conditions under (4) and so is a special case under it. 

This pentad shows how the Hammurabi Code is followed. Nos. 
(1) and (2) correspond to the last and first, respectively, of a pentad 
in Hammurabi (53-57); (3) depends on the fifth law of another 
Hammurabi pentad, none of the other laws of that pentad being 
utilized. 

The second pentad treats of responsibility for loss of live stock 
under a keeper. (6) 'In case of loss or injury to live stock held for 
keeping, an oath before the deity shall determine whether the keeper 
is guilty.' This is covered by H. 266 : " If a visitation of God happen 
to a fold or a lion kill, the shepherd shall declare himself innocent 
before God and the owner shall suffer the damage." (7) 'If stolen 
from the keeper, he must make restitution.' This is a special case 
under (6) and has no parallel in H. (8) 'If torn by wild beasts, he 
should bring the evidence and go free.' This is another special case 
under (6), but it is also covered by H. 266, "If a lion kill." (9) 'If 
a man borrow an animal and it be hurt or die, the owner not being 
with it, he shall surely make restitution.' This comes under H. 245 
(see above). (10) 'If the owner be with it, he shall not make it good.' 
This is a special case under (9) and has no parallel. This decalogue 
as a whole grows directly out of its first member, i.e., responsibility 
for the property rights of another. 

The fifth decalogue is concerned with social purity. The first 
pentad (Deut. 22:13-19) treats of adultery in wedlock. (1) 'If a 
man who marries a virgin claims she was not a virgin and cannot 
prove it, he shall pay her father one hundred shekels and can never 
divorce her.' There is no Hammurabi parallel. (2) 'If proved 
true, she shall be stoned.' This is a special case under (1) and lacks 
any Hammurabi parallel. (3) 'Adultery between a man and a 
married woman. Both shall die.' This is covered by H. 129: "If 
the wife of a man be taken in lying with another man, they shall 
bind them and throw them into the water. If the husband would 
save his wife, or if the king would save his servant (he may)." The 
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difference in the two enactments is accounted for by the deeper 
humanitarian spirit in Hammurabi, due to a firm but wise and 
benevolent ruler. (4) 'Adultery of a betrothed virgin in a city. 
Both are to be stoned.' This law is covered by H. 130 of which it 
forms a special case : " If a man force the (betrothed) wife of another, 
who has not known a male and is living in her father's house, and he 
Me in her bosom and they take him, that man shall be put to death 
and that woman shall go free." The finer sense of justice in Ham- 
murabi accounts for the differences here. (5) This law is No. 4 
applied in rural life. Only the man suffers. This comes more 
directly under H. 130. 

The second pentad (Exod. 22:16-20) deals with adultery out of 
wedlock and unnatural relations. (6) 'Adultery with a young girl. 
The man must marry her.' There is no parallel. (7) 'If her father 
refuse to give her, the man must still pay the dowry.' This is a 
special case under (6) and has no parallel. (8) "Thou shalt not 
suffer a sorceress to live." This is the only case in the Judgments 
of the second person, and is either secondary in form or represents 
a displacement. H. 2 provides the same penalty for sorcery. If 
genuine, it comes here as a repugnant, unsocial practice. (9) 
'Intercourse with a beast brings the death penalty.' It is without 
parallel. (10) "He that sacrifices to any god but Yahweh only, shall 
be utterly destroyed." This law is late and probably displaces an 
earlier one. This decalogue, in its original form, may well have been 
entirely occupied with the charge of adultery, first in wedlock, and 
secondly out of wedlock. The first pentad shows signs of disarrange- 
ment. The order (3), (4), (5), (1), (2) would be clearer, and in that 
case the first pentad would naturally arise out of H. 129-30, and the 
second by contrast with the first. As it stands, the second pentad 
has three laws that apply to adultery out of wedlock, viz. (1), (2), 
(4). Hammurabi also has a pentad of laws on this topic (H. 154-58), 
none of which is utilized, but which may have readily furnished the 
two remaining laws. 

To recapitulate, on the whole the same general order of develop- 
ment of the decalogues is observable. One or more laws in each 
pentad has a direct parallel in Hammurabi or applies the same prin- 
ciple, and from this basis a complete pentad is developed, either as 
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special cases under the first, or by grouping around it others having 
the same topic or carrying the same penalty. In two cases the same 
Babylonian basis furnished the foundation for both related pentads. 
Whenever the Hebrew develops special cases from a law that has a 
Babylonian parallel, these have no parallels in Hammurabi unless 
the latter develops special cases under that particular parallel. 
Wherever the Hebrew laws are not subordinate cases, Hammurabi 
parallels appear, except in the last pentad of the Judgments. The 
evidence points to the direct dependence of the pentads both in their 
form and genesis, but it is not a dependence on the formal Code of 
Hammurabi, but upon an oral sublimate of that Code that had be- 
come naturalized in Palestine through the usual channels of inter- 
course. There is hardly a case of complete verbal agreement and 
seldom do two consecutive laws in Hammurabi appear in the same 
relation in the Hebrew. But there is scarcely a basic Hebrew law 
that has a Babylonian parallel whose variations are not naturally 
accounted for by the differing conditions in Palestine. 

The evidence thus favors the oral development of the decalogues 
in Canaan. To be sure, this might have been done, per se, by the 
Israelites themselves, but even in that case the basic laws from which 
the pentads spring are pre-Israelite, since they are shown to be 
Babylonian in origin. But granted a form of the Hammurabi Code 
transplanted in Canaan, and allowing the Canaanites at least several 
centuries of knowledge of these laws before Israel came upon the 
scene, it is very difficult to assume that the Canaanites lived a settled 
life for centuries in Canaan with such a legal inheritance and yet did 
not succeed in developing so simple a code as the Judgments in the 
Book of the Covenant, only to have the Hebrews do it much more 
quickly by taking over the inherited laws of the Canaanites. 

The presumption in favor of the Canaanites is strongly enforced, 
not only because such a code as the Judgments admirably fits the 
basic conditions of the Book of the Covenant, but it applies with 
equal appropriateness to the agricultural setting and environment of 
the village of Shechem. Johns (op. cit., pp. 28 f.) has forcefully called 
attention to the fact that even the entire Book of the Covenant can 
hardly be supposed to contain all the laws in use in Canaan down to 
the times of the United Kingdom of Israel; but the Judgments as a 
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code formulated at the sanctuary of Shechem are quite sufficient to 
meet the requirements of such a community at the time of its cove- 
nant with Israel. Other codes may have sprung up similarly at other 
centers, but as codes none of them have survived. 

These laws, then, do satisfy the conditions of the original tradition 
of Joshua, chapter 24. We are now also in a position to explain the 
incongruities in the Joshua tradition and his r61e there. Granted 
that these laws were a Shechemite contribution to the covenant 
relation with the early Israelite clans, as it stands the present narra- 
tive is written entirely from the standpoint of Israel's complete 
dominance of Canaan. The JE tradition repudiates the idea of a 
covenant between Israel and the despised Canaanites and-their gods. 
If there had been handed down a tradition of religious covenant, to 
them it could only mean a covenant with Yahweh. If laws were 
said to have been received at the same time, it could only be from 
their national God. Now clans can covenant together quite naturally 
and adopt common laws without any outstanding leader, as we see in 
Genesis, chapters 33-34; but for a people to covenant with a god and 
receive laws from him does demand a leader of heroic proportions. 
The people require to be led and controlled as a whole and the 
leader then becomes the sole mediator between them and God. Such 
a r61e Hoshea (Joshua), a local chieftain of the North whose grave 
was pointed out at Timnath-serah, was called upon to fill, but he fills 
it very inadequately. The covenant between Israel and Shechem 
with its laws and its blessing and curse were natural enough, but when 
the contracting parties were changed to Israel and their God, neither 
the covenant nor the laws nor the blessing nor the curse are natural, 
nor can they be made so and keep the basic tradition. Civil and crimi- 
nal laws were appropriate and sufficient enough as the laws of such 
a covenant between clans, but when the laws were transferred to God 
as the source, then they had to be mediated by the hero-leader and 
hence come as whole cloth from Joshua's loom. Then it becomes 
incongruous indeed to have only civil and criminal laws represented. 
As the religious sense in Israel became stronger, somebody must have 
felt this anomaly and decided that these laws did not befit such a 
covenant. They were therefore severed from the Joshua tradition. 
When, however, Joshua was subordinated to Moses, because of the 
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superior religious significance of the latter, it was natural to transfer 
to Moses whatever of importance had been formerly attributed to 
Joshua. Nevertheless, it was as difficult to ascribe the Judgments 
alone to Moses as to Joshua. When the Precepts had been evolved 
so that the Judgments could be incorporated in them, this difficulty 
was overcome. Moses could now appropriately "read" from the 
Book of the Covenant. 

Israel, accordingly, did receive laws ready-made for the governing 
of their life in Canaan. I venture to think that they were pre- 
Israelitish, but that would be very far'from saying that they did not 
come from Yahweh, or that they were not written by the finger 
of God. 



